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Context

Estimated 1,580 road deaths in the year ending June 2020 -
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/956524
/road-casualties-year-ending-june-2020.pdf

Estimated 2,369 mesothelioma deaths in 2019 - https://www.hse.gov.uk/sTATIsTICs/causdis/asbestos-
related-disease.pdf
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Asbestos 

Three main types
Brown (amosite)

Blue (crocidolite)

White (chrysotile)

Amphibole (Blue/brown) 
more potent than Chrysotile



Uses of asbestos



Ban on using asbestos

• Imports of asbestos into the UK were at 
their highest from about 1955 -1980.  

• 1972 – voluntary ban on blue asbestos 

• 1985 – statutory ban on blue and brown 
asbestos 

• 1999 – statutory ban on white asbestos



Asbestos related diseases

• Non Malignant: asbestosis (pulmonary fibrosis 
due to asbestos), diffuse pleural thickening, 
pleural plaques, pleural effusion, rounded 
atelectasis 

• Malignant: lung cancer and malignant 
mesothelioma

• Non Malignant: asbestosis (pulmonary fibrosis 
due to asbestos), diffuse pleural thickening, 
pleural plaques, pleural effusion, rounded 
atelectasis 

• Malignant: lung cancer and malignant 
mesothelioma (pleura, peritoneum, testes)



Claims

• Brought by the person living with an 
occupational disease, or their family

• No automatic right to compensation, must 
prove a claim on balance of probabilities

• Breach or failure

- fell below standards

- breach of a regulation or statute

• Causation (direct link between the negligent 
exposure and the condition)



Developing knowledge of the dangers

Bussey [2018] EWCA Civ 243 para 54



Enterprise and Regulatory Reform Act 
2013

For modern claims / claims in the future 

Cannot directly plead a breach of a statutory duty

A breach is indicative of a failure



The Control of Asbestos at Work Regulations - history 

• Control of Asbestos at Work Regulations 1987
• Control of Asbestos at Work (Amended) Regulations 1992
• The Control of Asbestos at Work Regulations 2002
• The Control of Asbestos Regulations 2006
• The Control of Asbestos at Work Regulations 2012



The Control of Asbestos at Work Regulations – reg 11

• Duty to prevent exposure 



The Control of Asbestos at Work Regulations – reg 4

• Duty to manage – work out where the asbestos is 
• Any non domestic property
• Identify the location and condition of asbestos – usually via an asbestos survey
• An asbestos management plan



The Control of Asbestos at Work Regulations – survey examples



The Control of Asbestos at Work Regulations – management plan



The Control of Asbestos at Work Regulations – reg 19

• Duty to monitor air quality



The Control of Asbestos at Work Regulations – reg 10

• Duty to train



The Control of Asbestos at Work Regulations – control measures

• Reg 12 - duty to use and apply control measures

• Reg 13 - duty to maintain control measures 



The Control of Asbestos at Work Regulations – PPE

• Reg 14 - duty to provide PPE



The Control of Asbestos at Work Regulations – work liable to expose

• Reg 6 duty to risk assess

• Reg 5 identify the type of asbestos

• Reg 16 prevent spread

• Reg 17 duty to keep clean



The Control of Asbestos at Work Regulations – control limit

• Reg 2 (1) defines the control limit



The Control of Asbestos at Work Regulations – accidents

• Reg 15 gives guidance if an accident happens



Enforcement from a litigation 
perspective



Comparison 

Civil litigation

• Driven by individuals

- willingness to claim 

- during illness

• Civil claim in Court

• Reactive & after the fact

• Damages to the injured person 

HSE prosecution

• Resourcing issues

• Criminal process

• 2 stage issue re whether to prosecute

- evidential

- public interest



Practical considerations 1 - evidence

• Evidence of exposure
• Management plan, survey, risk assessment
• Correct procedure?

• Warnings
• Training
• Health surveillance
• Local exhaust ventilation
• Other dust suppression
• Face fit, train and ensure compliance

• Records of concerns, accidents



Practical considerations 2 – recovery 

• Insolvent companies
• Employers liability insurance vs public liability insurance
• Benign cases don’t have access to the Diffuse Mesothelioma Payment Scheme 
• Apportionment issues in benign cases



Problems with the law

Reactive
Speed

Money

PL 
cover

EL 
issues



Useful links for further information

• https://www.legislation.gov.uk/uksi/2012/632/contents/made

• https://www.hse.gov.uk/pubns/priced/l143.pdf

• https://www.hse.gov.uk/asbestos/

• https://www.mesothelioma.uk.com/



Questions?
Dominic Riley

Solicitor

Irwin Mitchell, 2 Wellington Place, Leeds, LS1 4BZ

Email: dominic.riley@irwinmitchell.com

Tel: 0370 1500 100



Other legal support

Lasting power 
of attorney Wills Trusts 

Probate Family Conveyancing

Hospice 
support Inquests Employment 



Expert Hand. Human Touch.

0370 1500 100 irwinmitchell.com @IrwinMitchell

Irwin Mitchell LLP is authorised and regulated by the Solicitors Regulation Authority.


